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1 Committee Members, any questions for
2 Mr. Ueoka? Member Hokama.
3 COUNCILMEMBER HOKAMA: Maybe Mr. Ueoka or Mr. Kushi.
4 And let me know if the law has maybe been
5 revised.
6 Does the trustee chain off or bar the
7 use of the turnaround at least one day a year?
8 MR. UEOKA: No.
9 COUNCILMEMBER HOKAMA: And I just bring it up,
10 Chairman, on Lanai, when I was able to be
11 regsponsible for a lot of public access areas,
12 one of the things our attorneys always informed
13 us is that we needed to show or practice
14 property ownership, so that one day a year, we
15 would lock, chain up, and close off the road.
16 Other than that, it could be assumed down the
17 road that it becomes, by default, public
18 property.

19 MR. UEOKA: I think that has to do with prescription

20 rights, becomes -- like adverse possession. But
21 it has to be, I think, a continuous open

22 notorious use for 20 years or more. So he

23 doesn't do it, you know, once a year or

24 something. But I think that's old law, if I am
25 not mistaken.
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1 Is that right, Mr. Kushi?
2 MR. KUSHI: Mr. Chair, I don't know. I haven't
3 looked at that section for years.
4 COUNCILMEMBER HOKAMA: I just bring that up because
5 whether it may or may not make a difference to
6 your client. I just want to be fair, too, to
7 your client as well as the options that the
8 County can exercise.
9 My primary concern, Chairman, is that
10 even with the charitable benefit that Mr. Dorcy
11 provides, because there's no written agreement,
12 this is how we tend to end up in court over
13 suits and claims down the road. And you know, I
14 have a problem with verbal agreements.
15 So my thinking, Chairman, is if the
16 current trustee willing to remove the
17 encroachment, to me that is the easiest and,
18 maybe for me, the best option to exercise.
19 Especially it was a consideration that the
20 trustee thought would be responsible and fair as
21 the trustee.

22 CHAIR MOLINA: Okay. Thank you, Member Hokama.
23 Mr. Ueoka, I will allow you one last
24 comment .

25 MR. UEOKA: Anyway, to respond to that, the license
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1 agreement does provide for indemnity by the

2 licensee to the County. And the licensee has it
3 insured and everything, and it's been like this
4 for several years. It's been open.

5 So it's just that the new title holder,
6 the U.S. Bank, had some concerns about the

7 future. Currently, it is not a problem, but you
8 can never tell when the insurance rates will

9 increase. But that is their land, so in case

10 there's any kind of problem on the land, it is
11 their land and it's being maintained by them.

12 But as I say, it's been kept open for the

13 convenience of the users of Oluolu Place.
14 It's -- either way, it is fine because
15 they were willing to remove the encroachment,
16 which is -- either way is fine.

17 COUNCILMEMBER HOKAMA: Thank you.
18 CHAIR MOLINA: Thank you, Mr. Ueoka.
19 Member Kane.

20 COUNCILMEMBER KANE: The portion of the license

21 agreement that you are referencing with respects
22 to the termination of the license is the

23 surrender portion? That is the portion that you
24 are referencing, where within 30 days of the

25 termination this license, unless extension of
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that time be granted, that --

MR. UEOKA: Yes, yes.

COUNCILMEMBER KANE: -- that they shall remove, yeah,
the rock wall?

MR. UEOKA: Yes, that's correct. I think it's
Section 9 --

COUNCILMEMBER KANE: And at such time -- I mean,
there's no comments as far as removing the
turnaround area, though? I mean, if the
landscaped island is removed, there's no -- it's

silent to that turnaround area, which is a gift
at this point for the public to use.

MR. UEOKA: That's basically correct, yeah.

COUNCILMEMBER KANE: Can we get clarity on how much
land we are talking about? Because I see -- is
the 90 square feet represented by that pie
shape, Mr. Agaran, where it goes from the center
point of the landscaped island and it goes out
as a pie shape?

MR. COLOMA-AGARAN: Only the portion above the solid
line matched by the broken lines.

COUNCILMEMBER KANE: So can you clarify? Because you
stated that it's less than 90 feet. So let's
get a clarification, Mr. Chair.

He just wants to point it out and
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then -- (Inaudible.)
COUNCILMEMBER KANE: Okay. Thank you.
Mr. Agaran -- and Mr. Chair, if I can.

Can you clarify the 5.28 feet and that line
which ig a dark dotted line that extends beyond
the actual wall? Why are we -- why are we
counting out past the wall and how far that is?

MR. COLOMA-AGARAN: I believe that was just done to
provide some clearance from where the wall
actually ends.

COUNCILMEMBER KANE: Okay. I am done, Mr. Chair.

CHAIR MOLINA: Okay. Thank you, Member Kane.

Any last comments from Mr. Ueoka, or
questions?

Seeing none, thank you very much,

Mr. Ueoka.

Members, at this point, the Chair is
somewhat torn between taking action on this or
deferring this matter because there's some
issues with language in the proposed resolution
that I have as far as liability, verbal
agreements versus agreements put into writing,
and compensation issues as to what direction
this County would like to take.

I guess being that for so long the
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County has, rather than seeking compensation
from those who encroach on County property, 1

guess the standard practice seems to have been

let's give them a license. That's a whole other

issue that needs to be revisited.
But as it pertains to this, for this
part, I would like to see the applicant come

back with a proposal, maybe have something put

in writing as to any agreements made between the

County and the public as well. There's just too

many uncertainties with this proposed
resolution.

So, therefore, it is your Chair's
recommendation to deny this proposal for grant
of a license.

COUNCILMEMBER HOKAMA: So moved.

CHAIR MOLINA: Okay. It's been moved by Member
Hokama. Is there a second?

VICE-CHAIR TAVARES: Deny?

CHAIR MOLINA: To deny.

VICE-CHAIR TAVARES: A clarification, to deny not
defer?

CHAIR MOLINA: Not defer. To deny.

VICE-CHAIR TAVARES: To deny.

CHAIR MOLINA: The Chair, however, would -- I would
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like to state first, the Chair is welcome to
having another proposal brought back to this
Committee. I am open to that. That's why I
stated earlier the Chair is somewhat torn
between voting on this or deferring the matter;
however, if it is the body's choosing to defer,
I can look at that, but at this point I have a
preference to start clean again, defer this
proposal -- I am sorry -- deny this proposal,
and have the applicant come back and work with
the Director on an alternative.

We do have a motion that's been made.

We don't have a second at this point.

VICE-CHAIR TAVARES: I'll second for discussion.

CHAIR MOLINA: Okay it's been seconded for discussion

by Member Tavares. Member Hokama, as maker of

the motion.

COUNCILMEMBER HOKAMA: Chairman, I just bring up that

it was, maybe, six months or so, but the
beginning of this term, where we dealt with
another encroachment. I think it was maybe in
Pukalani area. And at that time, I thought we
had moved toward a position that would not allow
maintenance and certain improvements that over

time eventually the encroachment would be
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1 removed.

2 Aand for me, it doesn't make -- it

3 doesn't matter to me whether it's 9 feet,

4 90 feet, Chairman. I look at it, you know, one
5 way .

6 So I have no problem with denying this
7 and making the County do its responsible thing.
8 If we need to do this hammerhead, let's do it

9 and do our job. But I am tired of

10 encroachments.

11 CHAIR MOLINA: Thank you, Member Hokama.
12 Any other discussion? Member Tavares.

13 VICE-CHAIR TAVARES: Yeah, getting back to this, you

14 know, it's hard when we get things and then we
15 are so sick and tired of it because it's the

16 straw is that breaks the camel's back kind of

17 thing, not that this, you know, any one is sO
18 egregious, it's just the pattern of over and

19 over, over the term, we have seen these

20 encroachment situations.

21 But I would ask, Mr. Chairman, if you
22 would consider writing a letter as Chair of this
23 Committee to the Public Works Department asking
24 them to give us a proposal on how to deal with
25 encroachments in general or specifically so that

Ralph Rosenberg Court Reporters, Inc.



o) TN ¥ 2 BEER N VS B S

10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

PWT 1/15/04 140

we have got some sort of standard guidelines or
whatever so as we look at these kinds of
encroachments, we will know what to do with it
instead of agonizing over it like we are doing
now.

But I will support the motion at this
point.

CHAIR MOLINA: Thank you, Member Tavares. Any other
discussion?

The Chair would like to add in terms of
procedure, rather than say deny the resolution,
I think the appropriate term is to file the
resolution, okay, just for the record.

Member Kane.

COUNCILMEMBER KANE: Yeah, Mr. Chair. I am not going
to be supporting the motion. And I respect the
comments of my colleagues, but I take a
different perspective from this and I look at it
a different way.

From the visual aspects here, it seems
to me that there is a benefit to the public on
what exists there. And although there is an
encroachment on the right-of-way, from what I
see in the attachment of the November 29th, '03

memo, that there is some benefit to the County
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and to the public on the existing make-up of
this area. And that it would actually cost
probably more money, in my opinion -- and I am
just a layman -- for the owner to take away the
benefit from the public if they were to remove
the access of this roundabout area.

On top of that, if they do take away
that right for the public to utilize this area,
there is language in there that says that they
have to remove this encroachment anyway.

And so I am doing it from -- I guess my
approach is I see, in a weighted approach, from
my own self, I see more benefit than there is a
negative to this particular situation.

I will agree that the bigger picture, we
have a problem, and we need to address it. So I
agree with my colleagues on that.

But in this particular case, I am not
going to allow this to be the one. I think from
looking at this one, in a case by case, this
particular one shows me that there is a benefit
to the public, even with a fire truck -- if this
wasn't there in the first place, a fire truck
looks like it would have to actually drive

straight up. In this case, it could, if it had
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to reverse, it could turn in, and there's wiggle
room for a fire or emergency vehicle to get in
and out of this area more -- more adequately.

So I will be voting against -- I will be
voting against the motion to deny this license

based on those comments. Thank you.

CHAIR MOLINA: So noted, Member Kane.

Member Tavares.

VICE-CHAIR TAVARES: Mr. Chairman, you know, I agree

with both of my colleagues over here. This one
is actually an improvement over the whole spot,
and I believe that property owner has gone over
and above being a good neighbor by providing
this, not just the access over his property, but
a very aesthetically pleasing access.

But I was basing my support of the
motion on your statement that you would be
entertaining another proposal to come in
regarding this.

But my question, then, to you might be
of the concerns that you have regarding this,
can that be improved upon by revising some of
the current documents that we have now? Instead
of filing, can we just defer it, then have

replacement documents to take care of the issues
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that were brought up by different Members
regarding, you know, handshakes and things not
in writing, that those could be amendments to
documents that we already have before us or not?

CHAIR MOLINA: Let me get a good answer from -- a
comment from Corporation Counsel.

Can you respond to that line of
questioning from Member Tavares? Can we go in
that fashion?

MR. KUSHI: Yes, Mr. Chair. And I would hope your
Council Staff would correct me if I'm wrong.

If you file this, the issue is dead. To
bring it up again, you need a new communication
of some sort, somehow. If you defer it, you
could always submit a revised resolution with
different terms. It is the same subject matter.
But if you file it, it's gone.

VICE-CHAIR TAVARES: Starts all over.

CHAIR MOLINA: Okay. Well, Members, we do have a
motion on the floor to deny. At this point, the
Chair is open to -- can we -- I guess we can go
ahead -- would it be more feasible, I guess,

Mr. Kushi, if we were to dismiss this item
today, file it. The Director or the applicant

could come back with a revised license? I guess

Ralph Rosenberg Court Reporters, Inc.



< o U B W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

PWT 1/15/04

MR.

144

maybe in terms of time and efficiency, it would
be better just to defer it? I am at a

crossroads here, if I could get your guidance.

KUSHI: Mr. Chair, again, if you file it, the

matter is filed. It is not on your agenda. For
it to come up again, you would need to go to the
full Council, I would expect, and then have the
full Council then refer the matter back to your
Committee, if it's regarding the same issue,

same property.

CHAIR MOLINA: Thank you.

Well, Members, I get a sense some of you
would like to at least leave this item open for
future discussion. I have seen the -- at least
the applicant has been making some effort to do
something good for the community; but again, I
would like to see something in writing from the
applicant.

I will consider what you folks -- what
some of you are considering, to leave this
matter open.

If the Members who made the motion would
be willing to withdraw, that's something they
would like to consider. If not, if the motion

is to be kept on the floor, so be it, we will
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vote.

So I will ask the makers of the motion
what they want. If you want to keep the motion
in place, we will vote. If you would consider

withdrawing, we will defer.

COUNCILMEMBER HOKAMA: Chairman, in your statement,

you mention some concerns about the resolution
and possibly some of the other attached
documents. I would prefer, if that's still very
valid Chairman, that one, you file it and get
rid of the junk and just have pertinent
documents on a new item, than keep having this
item keep growing and growing. That's just my

preference.

CHAIR MOLINA: Start fresh.

COUNCILMEMBER HOKAMA: Yeah.

I will be happy to honor your request to
withdraw the motion and do so. But I do want to
say, Chair, if part of the reason why this
gesture of the trust is going to be considered,
then I also say that we need to consider, since
the road is the way it is, and it is narrow, to
some of our people's understanding, here we are
allowing an obstruction in a roadway.

And to me, I don't care how good we
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structure our agreements, someone will find a
way to take to us court on that, that we
knowingly allowed an obstruction to be placed in
a roadway and could have -- and could have --
and something could have been averted.

CHAIR MOLINA: So noted, Member Hokama. Go ahead.
Are you done?

COUNCILMEMBER HOKAMA: Well, I am just not happy
about, you know, these type of things coming
before us, Chairman.

VICE-CHAIR TAVARES: Mr. Chairman.

CHAIR MOLINA: Member Tavares.

VICE-CHAIR TAVARES: You know, the representative is
here, and I think he is very well aware of what
the concerns are at this point. So I will
continue to support the motion and to encourage
the representative to resubmit documents that
would take care of this in a better way.

CHAIR MOLINA: Thank you, Member Tavares.

Well, I have stated my concerns. 1
would prefer to start clean.

COUNCILMEMBER KANE: Mr. Chair.

CHAIR MOLINA: Member Kane.

COUNCILMEMBER KANE: For my second and final time --

CHAIR MOLINA: Proceed.

Ralph Rosenberg Court Reporters, Inc.



1o TR o o TR R o ) WRE © 1 ENN' ~ SN VS S AC SR b

L
H O

12
13
14
15
16
17
18
19
20
21
22
23
24
25

PWT 1/15/04 147

COUNCILMEMBER KANE: Just for clarification, this
recommendation for license agreement was done by
who to the applicant? Was it done by your
office, Mr. Coloma-Agaran?

CHAIR MOLINA: Mr. Director.

COUNCILMEMBER KANE: Who made the recommendation to
the applicant to go this direction?

MR. COLOMA-AGARAN: It's probably something that came
up in discussions as a result of someone
complaining, and we probably suggested that one
avenue to resolve the encroachment is to process
a license.

COUNCILMEMBER KANE: I just wanted to get that
clarified because it's becoming more and more
obvious that what is being recommended is in
conflict with what this body has stated in its
intentions or its previous discussions with
respects to the other application that we dealt
with for months and months.

And so this is the next one, and I have
just met with somebody else this morning who is
going to bring forward another request that has
to do with a federal funded project that has an
encroachment. So these encroachments won't go

away, but it would help for us to, I think as
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Member Hokama, stated we need to have some
communication -- or from Member Tavares, excuse
me, to the Department where we need to sit down
and be consistent from what, legislatively, one,
how we are going to approach these things and
administratively how we are going to be making
recommendations to resolve these issues.

But the motion on the floor, I am going
to continue my position that I will not be
supporting.

CHAIR MOLINA: Thank you, Member Kane.

Mr. Director, do you have any written
documentation of the complaint, I guess, that
you had mentioned? Is there any record of it
that you know of? Where or whom initiated it?

MR. COLOMA-AGARAN: Not at the moment, but if we have
one, then we probably have a record somewhere.

CHAIR MOLINA: Okay. I just wanted to know that for
the record.

The Chair will leave the motion on the
floor. So at this point, if there are no other
comments, the Chair will call for the vote.

Those in favor of the motion to deny and
file the -- I should say file the resolution,

signify by saying "aye."
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COUNCIL MEMBERS VOICED AYE.
CHAIR MOLINA: Those opposed?
Let the record show we have one '"No."

The resolution has failed by a vote of three to

one.
VOTE: AYES: Councilmember Hokama, Vice-Chair
Tavares, and Chair Molina.
NOES: Councilmember Kane.

ABSTAIN: None.

ABSENT : None.

EXC.: Councilmember Pontanilla.
MOTION CARRIED.

ACTION: Recommending FILING of communication.

CHAIR MOLINA: Okay. Members --

COUNCILMEMBER KANE: The motion passed, right?

CHAIR MOLINA: I am sorry. The motion passed and the
resolution failed. Yes.

Okay. Any announcements, Members?

Okay. We have had a long day, a very
trying day, to say the least, but the Chair
thanks all of you for your participation as well
as Staff, and if there's no other announcements,
this meeting is adjourned. (Gavel.)

ADJOURN: 12:17 p.m.
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CERTIFICATE
STATE OF HAWATI )
) SS:
CITY AND COUNTY OF HONOLULU )

I, CHARI L. POSSELL, Notary Public, State
of Hawaii, do hereby certify:

That the proceedings were taken down by me
in machine shorthand and were thereafter reduced to
typewriting under my supervision; that the foregoing
represents, to the best of my ability, a true and
correct transcript of the proceedings had in the
foregoing matter.

I further certify that I am not attorney
for any of the parties hereto, nor in any way
concerned with the cause.

DATED this 28th day of January, 2004, in

Honolulu, Hawaii.

(e
CHARI L. POSSELL, CSR NO. 414
Notary Public, State of Hawaiil

My Commission Exp: 7-25-2007
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